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VEMORANDUM OF DECI SI ON

The matter before the court is the plaintiff's June 17, 1988
notion to anmend and enl arge finding pursuant to Bankruptcy Rule 7052.
The plaintiff asks the court to amend its June 16, 1988 order finding
the debt in issue dischargeable and awardi ng attorney fees pursuant
to 11 U S.C. section 523(d). Also under consideration at this tine
is the claimfor attorney fees filed by the defendants' attorney on
July 14, 1988.

This is a core proceeding pursuant to 28 U.S.C. section

157(b)(2)(1). Based on the record in the above captioned adversary



proceedi ng, the court enters the follow ng findings of fact and

concl usi ons of |aw pursuant to Bankruptcy Rule 7052.



FI NDI NGS OF FACT

1. On July-14, 1983 Larry Randy Stewart and Marjorie, Jean
Stewart (Stewarts), the Chapter 7 debtors and defendants in this
case, applied for a credit card from Norwest Bank Des Mines, N A
Card Services Division (Norwest), the plaintiff.

2. According to M. Stewart, Norwest granted an initial line
of credit of $1,000.00.

3. Norwest presented no evidence of the Stewarts' credit
history fromJuly of 1983 to March of 1986.

4, M. Stewart testified that if he was behind on any
paynments, he always caught up the next nonth. He observed that
Nor west kept sending himletters praising his good paynent history
and raising his credit limt.

5. Exhibit 1, consisting of 5 nonthly statenments fromthe

Stewarts' account, reveals the follow ng:

a. At | east as of April 16, 1986, the
Stewarts' credit limt was $1,500.00. They
made one charge of $6.90 on March 26, 1986 and
one paynent of $72.00 on April 15, 1986. The
bal ance owi ng was $1, 406.87, |eaving avail abl e
credit of $93.00.

b. As of My 15, 1986, no additi onal
charges and no paynents had been nmade. The
bal ance owi ng was $1, 429. 69, |eaving avail able
credit of $70.00. The statenent reflects a
past due notice (for the prior nmonth's mninmm
paynent of $70.00).

C. As of June 16, 1986, no additiona

charges had been made. The Stewarts had nade
a paynment of $141.00 on June 10, 1986. The



bal ance owi ng was $1, 311.17, |eaving avail able
credit of $188. 00.
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d. The July 16, 1986 statenent reflects a credit
limt of $1,900.00--a $400.00 increase. The Stewarts took
a cash advance of $180.00 on June 27 and nade 3 charges
totalling $113.57 on June 26 and 27. The bal ance ow ng
was $1,628.23, leaving available credit of $271.00. The
statenent reflects a past due notice (for the prior
nonth' s

m ni num paynent of $65. 00).

e. The August 15, 1986 statenent reveals that the
Stewarts took a cash advance of $265.00 on July 19 and
made 12 charges totalling $403.76 on July 19 and 20. (The
charges include: $46.97, $31.27 and $42.09 at Target on
July 19; $34.73 and $45.66 at K-Mart on July 19; $28.42 at
Target on July 20; and $40.48 at K-Mart on July 20.) The
bal ance owi ng was $2,331.49. The statenment reflects a
past due notice and warning that the account may be
cl osed.

6. The Stewarts denied that they nade multiple charges at
Target and K-Mart to avoid any call-in limt. They explained that
they took their three children (ages 12, 13 and 14) to each store on
separate trips to purchase clothing and school supplies. O her
charges during that tine period were for gas, cigarettes and garbage
cans.

7. M. Stewart testified that the $265.00 withdrawal was for
road expenses related to his trucking job and m ght al so have been
for bills. He also testified that the earlier $180.00 w thdrawal was
for road expenses and bills.

8. M. Stewart testified that he did not keep a record as
purchases were nmade and did not keep track of the credit bal ance
because the store usually called in the charges.

9. M. Stewart stated that he had intended to repay the

obl i gati ons when he incurred themon July 19 and 20 of
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1986. However, his wife's babysitting work di mi ni shed and he | ost
his job after the | ast paynent.

10. On July 21, 1986 the Stewarts first consulted an attorney
regarding filing a bankruptcy petition.

11. The Stewarts prepared the petition on July 28, 1986.

12. The petition and order for relief were filed August
7,1986.

13. On Cctober 31, 1986 Norwest filed a conplaint to determ ne
$793.30 in purchases and cash advances nondi schargeabl e pursuant to
11 U.S.C. section 523(a)(2)(A and (CO).

14. On Decenber 3, 1986 the Stewarts filed their answer and
requested costs pursuant to 11 U.S.C. section 523(d).

15. On January 8, 1987 Norwest filed a nmotion for sunmary
judgment based in essence on the Stewarts' adm ssion of key facts by
failing to answer requests for adm ssions.

16. On April 3, 1987 the notion for sunmary judgnent was
deni ed but the Stewarts were warned that failure to admit the truth
of any matter which Norwest subsequently proved would result in
expenses bei ng assessed agai nst them

17. On April 10, 1987 the Stewarts filed their responses to
Norwest's request for admi ssions. They admtted their master card
account nunber, that the copies of their nonthly statenents were
accurate, that the bal ance was due and owi ng and that they incurred
charges on Norwest's card totalling $793.30 within 40 days of the

petition date. They denied
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that they intended not to pay Norwest when they used their card, that
t hey purchased | uxury goods and services, that the anmpbunt was
nondi schargeabl e, that they "l oaded up" their card before filing for
bankruptcy, that the charges made in July of 1986 were nade when the
card was over limt and that they nade multiple charges to avoid the
floor call-inlimt.

18. On April 10, 1987 the Stewarts filed answers to Norwest's
interrogatories. They indicated that they first consulted an
attorney regarding filing a bankruptcy petition on July 21, 1986;
that the bankruptcy petition was prepared on July 28, 1986; that the
charges and wi thdrawal s were for clothing, school supplies, gas,
cigarettes, light fixtures, garbage cans and bills; that they did not
know they were over limt in June and July of 1986 and their credit
had been raised in July; that the $265.00 advance was used for bills
and supplies; and that the nmultiple charges at Target and K-Mart
reflected the separate trips with each child.

19. On March 24, 1988 the attorney for Norwest presented a
stipul ated scheduling order to the court at the tine of the
preheating. The Stewarts' attorney did not appear.

20. According to both the stipulated scheduling order and the
final pretrial order, the fact in dispute was whether the
expendi tures were for luxury goods and services. The issues included:
1) whether the Stewarts' use of the credit card constituted
representation of intention and ability to repay the debt incurred;

2) whet her Nor west
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relied on said representation; 3) whether the Stewarts had the
ability to repay at the tine the charges were nade; and 4) whet her
the Stewarts intended to repay the obligations at the tine they were
i ncurred.

21. Inits brief filed June 7, 1988, Norwest states that it
"now seeks to have this debt [$793.30] decl ared nondi schar geabl e by
reason of 11 U.S.C. 523(a)(2)(A(O". It argued that a credit card
hol der's use of the card represents both the ability and the
intention to pay and that the credit card issuer relies upon those
representations in extending credit. Norwest contended that the
Stewarts' intent to deceive was evident fromthe relative inactivity
from March of 1986 to June 26, 1986, fromthe nunber of charges on
June 27 and 28 and on July 19 and 20, fromthe dollar anpbunts of the
charges (below the $75.00 call-in limt), fromtheir consultation
with an attorney on July 21, 1986 and because they knew or shoul d
have known they were insolvent and unable to pay at the tinme they
made the charges.

22. Ral ph Ham I ton, credit card recovery supervisor for
Norwest, testified at the June 16, 1988 hearing that Norwest views
t he ongoing use of a credit card as a representation that the hol der
intends to repay the debt over a period of tinme and that Norwest
relied on the Stewarts' representation. He clarified that the total
charges between June 27 and July 20, 1986 anpunted to $962. 33,
excl usive of any finance charges. (The court permtted Norwest to

amrend t he
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pl eadings to conformwi th the proof.) He also stated that the call-in
amount for retail departnment stores is$50.00, that it was difficult
to say which transaction was the first to go over the Stewarts
credit limt, that he could not state exactly when the credit limt
was increased and that he could not determ ne the nature of the
purchases from Exhibit 1. Norwest's witness testified on cross-
exam nation that he assuned the $265. 00 cash advance on July 19, 1986
was not over the limt because otherwi se the automatic teller machine
woul d have rejected it.

23. The Stewarts' testinony essentially reflected the facts
set forth in paragraphs 1 through 11 and was consistent with their
responses and answers to Norwest's request for adm ssions and
i nterrogatories.

24. At the close of the testinony the court questioned the
nmerits of the action under section 523(a)(2)(C because purchases
nust exceed $500.00 on or within forty days before the order for
relief is entered and cash advances nust aggregate nore than
$1, 000.00 on or within twenty days. (According to the court's
cal cul ations only $493.78 in purchases were made within 40 days of
t he August 7, 1986 order for relief--that is, on or after June 28,
1986 and neani ng the June 27, 1986 purchase was not part of the
calculation. Likew se, only the $265.00 advance was obtained within
20 days of the order for relief--that is, on or after July 18, 1986.)
Norwest's attorney responded that Norwest chose to proceed at trial

only on subparagraph (A).
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25. At the conclusion of the hearing, the court stated that

the controversy was a core proceeding pursuant to 28 U S.C. section
157(b)(2)(l). The court concluded that the Stewarts did not intend
to deceive Norwest, as required by 11 U S.C. section 523(a)(2)(A),
based on (1) the inconplete credit history provided by Norwest, (2)
the Stewarts' efforts at nmaking two mni num paynents during the
general time frame presented, (3) the far fromexcessive (in either
dol Il ar amount or nature) purchases and advances, (4) the Stewarts'
credi bl e explanation for the nunber of trips to Target and K-Mart and
t heir apparent |ack of know edge with respect to the call-in limt,
(5) the credit increase during the alleged period of fraud, and (6)
the use of the credit card for a cash advance on July 19, 1986.
Accordingly, the court found the $962.33 debt to Norwest
di schargeabl e, and pursuant to 11 U S.C. section 523(d), directed the
Stewarts' attorney to prepare a statenment regarding his fees.
26. On June 17, 1988 the plaintiff filed its notion to anend
and enlarge findings, stating in part:
Plaintiff specifically noves the Court to
address the issues |listed bel ow providing both
the factual and | egal basis for any
det erm nati on made:
1. The Court's stated determ nation that
obt ai ning a $265.00 cash advance on July
19, 1986 and drai ni ng Defendants][sic]
avail able credit limt alnost to the penny
within 48 hours of consulting an attorney
for the express purpose of filing a

bankruptcy constitutes a show ng of good
faith by Defendants.
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2. That making 5 overlimt purchases on
the day before consulting an attorney for
t he express purpose of filing a
bankruptcy, July 20, 1986 did not
constitute a "load up" or substantially
justify Plaintiff's pursuit of this non

di schargability[sic] action.

3. That following 3 nonths of relative
inactivity Defendants maki ng 12 char ges,
the majority over limt, within 48 hours
of consulting an attorney for the express
pur pose of filing a bankruptcy does not
substantially justify Plaintiff pursuit of
this non dischargability[sic] action.

4. That Defendants receiving a cash
advance and draining all but $6.00 of
available credit within 48 hours of
consulting an attorney for the express
pur pose of filing a bankruptcy does not
substantially justify Plaintiffs bringing
this non dischargability[sic] action.

The Plaintiff noves that the Court set out with
particularity those el enments the Court deened to
be i nadequately shown to afford Plaintiff

recovery pursuant to 11 U S. C 523(a)(2) (A
providing both the factual |egal basis for that
concl usi on.

In support of its Mdtion Plaintiff states that
this further action by the Court is necessary to
clarify the Court's bench ruling and that it
will narrow and focus the issues for appeal
27. On July 14, 1988 the Stewarts' attorney filed his claim
for attorney fees in the anbunt of $1,480.00 for 14.8 hours of
service rendered from Sept enber 26, 1986 through July 20, 1988.
28. On July 19, 1988 Norwest filed objections to the claimfor

attorney fees, contesting both the basis for such
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an award under 11 U S.C. section 523(d) and the justification of the
hours and services as set forth on the application.
DI SCUSSI ON
I.  The Nondi schargeabl e Debt.
Up until the actual hearing, Norwest relied upon 11 U S. C
section 523(a)(2)(A) and (C) for its conplaint to determ ne' $962. 33
of the $2,331.49 bal ance nondi schargeable. The relevant statutory

| anguage reads as foll ows:

(a) A discharge under section 727 ... of this
title does not discharge an individual debtor
from any debt--

(2) for noney, property, services, or an
extensi on, renewal, or refinancing of
credit, to the extent obtained by--

(A) false pretenses, a false
representation, or actual fraud,

other than a statenent respecting the
debtor's or an insider's financia
condi ti on;

(C for purposes of subparagraph (A)
of this paragraph, consuner debts
owed to a single creditor and
aggregating nore than $500 for

"l uxury goods or services" incurred
by an individual debtor on or within
forty days before the order for
relief under this title, or cash
advances aggregating nore than $1, 000
t hat are extensions of consuner
credit under an open end credit plan
obt ai ned by an individual debtor on
or within twenty days before the
order for relief under this title,



are presuned to be nondi schargeabl e;
"l uxury goods or services"
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do not include goods or services
reasonably acquired for -the support
or mai ntenance of the debtor or a
dependent of the debtor; an extension
of consuner credit under an open end
credit plan is to be defined for

pur poses of this subparagraph as it is
defined in the Consuner Credit
Protection Act (15 USC 1601 et seq.)

11 U.S.C. 523(a)(2)(A) and (C. Subparagraph (C) was added to
section 523(a)(2) by the Bankruptcy Amendnents and Federal Judgeship
Act of 1984. It creates a rebuttable presunption of

nondi schargeability. That is, the creditor need not establish al

the el enents of fraud by clear and convincing proof as is otherw se

requi red by subparagraph (A). Matter of Smth, 54 B.R 299 (Bankr.

S.D. lowa 1985).

Nor west can not establish that the Stewarts used its credit card
to make purchases that exceeded $500.00 on or within forty days
before the order for relief was entered or to obtain nore than
$1,000. 00 in cash advances on or within twenty days. Accordingly, it
does not benefit fromthe presunption of fraud under subparagraph
(©. Norwest nust prevail, if at all, under subparagraph (A)

In order to hold a credit card debt nondi schargeabl e under
subparagraph (A), the court nust find that (1) the debtor know ngly
made a fal se representation; (2) the debtor intended to deceive the
creditor; and (3) the creditor relied upon the false representation.

Conerica Bank-M dwest v. Koul ounbris, 69 B.R 229, 230 (N.D. III.

1986); In re Schmdt, 36 B.R 459, 460 (D.C. E.D. Mdb. 1983); and

Mat t er
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of Buford, 25 B.R 477, 481 (Bankr. S.D. Chio 1982). The use of the

credit card is an inplied representation to the issuer that the

hol der has both the ability and the intention to pay for the

pur chases

and the advances. Conerica, 69 B.R at 230; Schmdt, 36 B.R at 460;
and Buford, 25 B.R at 481. Intent to deceive may be inferred when
t he card hol der knew or shoul d have known that the card hol der was

i nsolvent and had no ability to pay. Buford, 25 B.R at 481.
However, insolvency al one does not establish intent to deceive.
Schmdt, 36 B.R at 460. Wth respect to the elenment of reliance in
a section 523(a)(2)(A) action, the creditor nust prove reliance on
the fraudul ent representation in extending credit but need not prove

that the reliance was reasonable. In re Ophaug, 827 F.2d 340, 342-43

(8th Gir. 1987).

As in nost cases, the first and third elenents are easily proved
in this case. The Stewarts used their card on the dates shown on
Exhibit 1. Norwest relied upon the use as a representation that the
Stewarts could and woul d pay the debt.

It is the intent to deceive that is difficult to establish
Al t hough intent may be inferred where the debtor knew or shoul d have
known t hat repaynent of the debt was inpossible, courts have
recogni zed "that m sconceived optimsmis not uncommon to the
financially distressed". Buford, 25 B.R at 482. Accordingly, courts
| ook at various factors in assessing the intent issue:

(1) the length of tine between naking the
charges and filing bankruptcy; (2)
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t he nunber of charges nmade; (3) the anount of

t he charges; (4) whether the charges were above
the credit limt on the account; (5) a sharp
change in the buying habits of the debtor; (6)
whet her charges were nade in nultiples of three
or four per day; (7) whether charges were |ess
than the $50.00 floor limt; (8) the financial
condi tion of the debtor was hopel essly insol vent
when the charges were nmade; (9) whether or not
an attorney has been consulted concerning the
filing of bankruptcy before the charges were
made; (10) the debtor's enpl oynent
circunstances; and (11) the debtor's prospects
for enpl oynent.

In re Kraner, 38 B.R 80, 83 (Bankr. WD. La. 1984) (citations

omtted).

Al t hough Norwest in its notion to anend and enl arge finding
enphasi zes repeatedly that the Stewarts obtai ned cash advances and
made purchases within a day or two before consulting an attorney
concerning filing a bankruptcy petition, that is not one of the
i mportant factors. |Indeed, the Stewarts did not use their card after
July 21, 1986, the date upon which they consulted an attorney, even
t hough t he bankruptcy petition was not filed until August 7, 1986.
Parent hetically, the court considers it doubtful that the timng of
the petition was planned to avoid the inpact of subparagraph (C).
That is, whereas filing on August 7, 1986 provided a cushion or
margin for error of only $6.22, filing on August 8, 1986 woul d have
excl uded anot her $90.02 fromthe $500.00 cal cul ati on for purchases
made within 40 days of the order for relief date. |If the timng of
the filing had been planned, the Stewarts' counsel would have |ikely

filed
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a notion to dismss the conplaint based on subparagraph (C) or, at a
m ni rum woul d have addressed the cal cul ati on question in his opening
statenent. Indeed he did otherw se question w tnesses regarding
whet her | uxury goods or services were purchased.

Nor west continues to argue that the nmultiple charges on July 20,
1986 constituted "l oading up". The court's bench ruling clearly
found the Stewarts' explanation reasonable. Anyone who has observed
parents shopping in a crowded and hectic discount store with teenage
children who are not getting along with each other can understand the
strategy of separate trips. Even if the explanation had not been
credible, the multiple charges by thensel ves woul d not prove that the
Stewarts were aware of the call-in limt. As the court noted at the
hearing, the evidence did not establish that the Stewarts had any
know edge of the call-in limt. (In the Norwest trial brief, $75.00
is stated as the call-in limt but M. Hamlton testified that a
$50. 00 charge triggers a phone check.) Moreover, the variance in
charges at Target and K-Mart on July 19 and 20--from $28.42 to
$46. 97- - al one suggests that the Stewarts were not "l oading up" on the
one hand while carefully avoiding the call-in limt on the other
hand. Surely, they would have found a few nore itens to purchase per
charge within the call-in limt if they truly intended to work a
fraud on Norwest. Simlarly, the Stewarts woul d not have attenpted
to obtain a $265.00 cash advance on July 19 if they were trying to

avoi d
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any action that mght jeopardize the active status of their account.

Nor west agai n equates the three nonths of inactivity foll owed by
a nunmber of charges on July 19 and 20 with an intent to deceive.
Unlike the record in Kraner, 38 B.R at 81, the court did not have
the benefit of the Stewarts' entire credit history with Norwest. The
Stewarts obtained their credit card from Norwest in 1983. \et her
they used their card on a sporadic basis and nmade nultiple charges on
one or two days in the past is unknown. Cearly, the court can not
find a sharp change in buying habits based on the limted and sel ect
record presented by Norwest.

Norwest still argues that the majority of the charges on July 19
and 20 were over the limt. Yet, M. Hamlton could not state
exactly when the account was increased nor which charge woul d have
been the first one over the limt. There is no evidence in the
record that the debtors knew they had charged over the |limt on those
days. The record indicates only that their credit limt had been
rai sed by $400. 00 sonetine between the June 16, 1986 statenment and
the one dated July 16, 1986. Norwest did not establish on what date
the Stewarts becane aware of the increase nor on what date they
received the July 16, 1986 statenent. M. Stewart testified that he
had received letters from Norwest over the past three years praising
his credit record and raising his limt. It is not inconceivable
that if the Stewarts received such a letter prior to the July 16,

1986 statenent and if
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they actually received the July statenent after July 20, 1986, that
t hey thought they had available credit in the anbunt of $588.00
($188.00 avail able credit as of June 16, 1986 plus $400.00 increase).
The court is not hereby making such a finding but sinply pointing out
that Norwest has failed to establish that the Stewarts knew t hey were
over the limt.

Wth respect to the other Kramer factors which Norwest does not
appear to raise at this tinme, the court nerely observes that the
Stewarts' financial condition was not hopel essly insolvent when they
incurred the additional debt. M. Stewart had been earning sone
nmoney by babysitting but apparently had been losing clientele
sonetime after the June 10, 1986 paynent. M. Stewart testified that
he was enployed as a truck driver but subsequently lost his job. The
record is not clear as to the specific date. (M. Stewart testified
that he took the advance on July 19 for road expenses for two weeks.)
M. Stewart was enployed at the tinme of the hearing.

Finally, despite the enphasis in the request for adm ssions, in
the answers to interrogatories and in the pretrial orders on whether
t he goods purchased were |luxury itens, the closing argunment by
Norwest's counsel sought to persuade the court that the nature of the
purchases was not inportant under subparagraph (A) of section
523(a)(2). However, even before the enactnent of subparagraph (O,

at | east one bankruptcy court |ooked at whether the purchase



17

was for a luxury itemor a necessity. In re Brashears, 12 B.R 136

(

c

Bankr. S.D. Mss. 1981). Congress appears to have been sonewhat

oncerned about the distinction as noted in Smth, 54 B.R at 302,

2:

The pre-enactnment version explained in the
Senat e Report provided:

(b) Section 523 of title 11, United
States Code, shall be further anended by
striking out subsection (d) and inserting
in lieu thereof the follow ng:

(d) For purposes of subsection
(a)(2) of this section, any debt
whi ch was incurred on or within
forty days before the date of the
filing of a petition under this
title is presuned to be

nondi schar geabl e under such
subsecti on; however, such
presunption shall not apply to the
extent such debts were incurred for
expenses whi ch were reasonably
necessary for the support of the
debtor or the debtor's dependents,
and shall be rebuttable by the
debtor.’

S. Rep. No. 65, 98th Cong., Ist Sess. 17
(1983). No House or Senate conmittee reports
acconpani ed t he Bankruptcy Anendnents and
Federal Judgeship Act of 1984, which enacted
subparagraph (C). 1984 U. S. Code Cong. & Ad.
News (Legis.Hist.) 576.

Accordingly, it is this court's viewthat the nature of the itens
purchased should be included in the list of factors bearing on the

i ssue of intent to deceive in a case such as this. Wth the

possi bl e but questionabl e exception of the cigarettes, the record

n.



does not support finding that the Stewarts purchased any | uxury

items. see generally Inre
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Bl ackburn, 68 B.R 870, 874 (Bankr. N. D. Ind. 1987)(pointing out
that "[c]ertain goods may not qualify as necessities and still not be
[ uxuries"™ and revi ewi ng nunerous court determ nations regardi ng

| uxury goods and services).
Thus, the court restates its conclusion that the Stewarts

$962. 33 debt to Norwest is dischargeable.

I1. The Award of Costs and Attorney Fees.

Wth respect to the issue of costs and attorney fees, 11 U S. C

section 523(d) provides:

If a creditor requests a determ nation of

di schargeability of a consunmer debt under
subsection (a)(2) of this section, and such debt
i s discharged, the court shall grant judgnment in
favor of the debtor for the costs of, and a
reasonabl e attorney's fee for, the proceeding if
the court finds that the position of the
creditor was not substantially justified, except
that the court shall not award such costs and
fees if special circunstances woul d nake the
award unj ust.

The purpose of section 523(d) is to discourage creditors from
commenci ng actions such as this one in an effort to obtain a

settl ement from an honest debtor who m ght not be able to pay for an
attorney to handl e an adversary proceeding. S. Rep. No. 95-989, 95th
Cong., 2d Sess. 80 (1978).

The Stewarts' attorney requested an award of costs and attorney

fees in the answer to the conplaint. See generally Matter of Smth,

54 B.R 299, 303 (Bankr. S.D. lowa 1985) (agreeing with line of



cases that hold the debtor need not plead such a request). The court

nust now det er mi ne whet her
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Norwest's conplaint to deternmine dischargeability of the $962. 33 debt
was substantially justified and, if so, whether special circunstances
woul d nmake the award unj ust.

Inits July 19, 1988 objections to defendants' claimfor attorney
fees, Norwest states the conplaint was substantially justified for
the foll owi ng reasons:

1. Debt ors sought an attorney for purposes of
filing a bankruptcy on Monday, July 21, 1986.

2. That on Saturday, July 19, 1986,

Def endants received a $265. 00 cash advance
draining all but $6.00 of their available credit
on their Mastercard account.

3. That following three nonths of relative
inactivity, Defendants nade twel ve charges on the
weekend of July 19 and 20, 1986, the nmjority of
those charges over limt and all were made within
48 hours of consulting an attorney for the
express purpose of filing a bankruptcy.

4. Plaintiff submits that the foregoing
anounts to substantial justification and that to
award Defendants attorney fees woul d be

i nequit abl e.

Wth respect to the first contention, the court has previously
poi nted out that consultation with an attorney after the charges have
been made is not one of the factors scrutinized by courts in deciding
the intent issue. |Indeed, in its brief Norwest cites the Kranmer |ist
of factors. Kramer does not include the fact upon which Norwest
relied. Furthernore, Norwest knew the consultation was after, not

before, the charges were incurred as early as April of 1987 when the

Stewarts gave their answers to interrogatories.
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Yet, it proceeded with this case.

Regardi ng the second contention the court finds that the fact the
Stewarts obtained a cash advance agai nst avail abl e credit--agai nst
credit made avail able by Norwest raising the Stewarts' credit limt--
does not substantially justify Norwest's conplaint.

Wth respect to the third justification raised by Norwest, the
court points out that Norwest chose to be selective inits
presentation of the Stewarts' credit history. It can not expect any
trier of fact and law to draw the conclusions it wants regarding the
Stewarts' intent fromsuch a limted record. Moreover, Norwest
apparently did not consider the timng of its actions (mailing out
credit statenents and raising the credit Iimt by $400.00) with those
of the Stewarts (chargi ng purchases perhaps before recei pt of the
July statenment and not thereafter). Norwest should have made an
effort to determne fromits own records when the Stewarts were first
advised of the limt increase and when they likely would have
received the July 16, 1986 statenent in the mail before equating the
visual effect of the nonthly statenment with "l oadi ng up"”.

Furthernmore, Norwest knew the Stewarts' explanation for the active
purchasing on July 19 and 20, 1986 and the nature of the purchases as
early as April of 1987 when the Stewarts filed their responses to
requests for admi ssions and their answers to interrogatories. Yet,

it proceeded with this case. Indeed, in both the stipul ated

schedul ing order and the
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final pretrial order prepared by Norwest, the issue of |uxury goods
was identified as the factual dispute..

The fourth paragraph quoted above from Norwest's objections does
not raise any independent ground with respect to substanti al
justification.

Based on the facts and the |law available to it, Norwest was not
substantially justified in filing a conplaint to determn ne
di schargeability based on section 523(a)(2). As to whether the
i mposi tion of what m ght be viewed as Congressionally nandated but
limted sanctions is inequitable in this case, the court finds in the
negati ve.

The previous discussion of the nerits of the case in part one of
this decision and the inmedi ately preceedi ng anal ysis of Norwest's
substantial justification argunents alone warrant finding that an
award of costs and attorney fees is not "clearly inequitable”. See
124 Cong. Rec. H 11,096 (Sept. 28, 1978); S. 17,413 (Cct. 6,

1978). Moreover, it is obvious to this court that Norwest brought
this action relying on the presunption of fraud found in subparagraph
(C) of section 523(a)(2). As indicated earlier, there was no basis
for alleging that the Stewarts nmade purchases in excess of $500.00 on
or within 40 days of the entry of the order for relief or obtained
cash advances in excess of $1,000.00 on or within 20 days. Despite
what shoul d have been clear to Norwest fromthe outset, it proceeded
to request the Stewarts to admt that they had made $793. 30 worth of

purchases within 40 days prior to filing their petition
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(request #6) and that the charges exceeded $500. 00 and were for
| uxury goods or services (request #7).% Likewise, in the stipulated
scheduling order filed March 24, 1988, which was prepared and si gned
by Norwest counsel (the Stewarts' attorney did not sign the order nor
appear for the conference), the "statenent of the facts"” is "[t]hat
within the forty days prior to the filing of this Bankruptcy Petition
t he Def endants/Debtors, using the Mastercard issued by the Plaintiff,
purchased goods and services and borrowed noney totaling $793. 30".
The fact in dispute is identified as "[w hether or not the
expenditures in question were for 'luxury goods and services"'.
Finally inits trial brief, Norwest again states "[p]laintiff now
seeks to have this debt declared non di schargeabl e by reason of 11
US C 523(a)(2)(A(O". (Norwest's statenent of facts, p. 2.) It
was only upon questioning by the court at the close of the
evidentiary portion of the hearing and regarding the apparent failure
to satisfy the subparagraph (C) requirenents, that Norwest's counse
clarified: "Both causes of action are nmade stated in our origina
petition and are stated throughout, but at this tinme and on this
we' ve chosen to proceed only in 522(a)2(A)". (Transcript, p. 39.)

The Stewarts' attorney has submtted a claimfor 14.8 hours of

services at $100.00/ hour for a total fee award of

! Apparently, the defendants |ikewi se did not grasp the distinction between

purchases and advances in subparagraph (C) because they admitted the charges exceed
$500. 00 and were made within the statutory tine frane.



23
$1,480.00. In its objection to the claim Norwest argues that the

time is excessive. It contends that the dilatory behavior and

all egedly intentional msrepresentation to the court by defense
counsel during the sunmary judgnment hearing regardi ng not receiving
Norwest's di scovery requests should not be encouraged.

Al t hough much of the delay and confusion in this case was due to
Norwest's unfounded reliance on subparagraph (C), the court can not
condone the failure by the attorney for the Stewarts to see that
pronpt responses to discovery requests were made, to cooperate in
preparing the stipulated scheduling order or to appear at the
conferences, as required by the March 2, 1988 order and notice for
pretrial hearing, to work out the final preheating order with
Norwest's counsel and to file a trial brief as directed by the My
19, 1988 notice and order for trial. Accordingly the court will not
approve fees for work related to the sumary judgnment (1/08/87;

4/ 01/ 87; 4/02/87; 4/03/87) and to the stipul ated scheduling order and
final pretrial order (11/03/86; 3/02/88; 3/04/88; 3/10/88; 3/14/88,;

4/ 04/ 88; 4/11/88; and 6/07/88). Additionally, the court will not

all ow fees for services rendered before the conplaint was filed
(9/26/86; 9/29/86 and 9/29/86) or for entries that |ack the
specificity required by the standards set forth in Matter of

Pot hoven, et al., 84 B.R 579 (Bankr. S.D. lowa 1988) (12/1/86;

5/ 23/ 88; and 5/28/88). The hours disallowed total 7.1. Accordingly,

the Stewarts' attorney will be awarded $770. 00
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for 7.7 hours of service.
1. Pol i cy Concerns.

At the outset, the court observes that relatively few notions to
reconsi der are granted even with respect to rulings fromthe bench.
The only way a bankruptcy court entertaining hundreds of hearings and
trials per year can control its docket and hold its under advi senent
list at a reasonable level and age is to rule fromthe bench when
able. Tine permtting, this court typically reviews the rel evant
pl eadi ngs, briefs and controlling case law prior to the hearing.

Then if the evidence is presented in a relatively clear fashion, the
court can render its decision at the close of the evidentiary record.
The court both reviewed the conplaint and its attached Exhibit 1, the
answer, Norwest's brief and pertinent case law prior to the hearing.
It ruled on the nerits at the conclusion of the evidentiary record.
The court believes that the findings and conclusion with respect to
the dischargeability issue and the award of costs and attorney fees ?
wer e specific enough for purposes of appeal. The reason this notion
to anmend and enl arge finding was granted goes beyond this case.

In the past few nonths this court has heard other conplaints to
determ ne di schargeability which have been based on credit card debt

and whi ch have attenpted to

2 The bench ruling was not conclusive as to the actual dollar anmount that would be

awar ded upon application and revi ew.
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utilize the presunption of fraud found in subparagraph (C) of section
523. The need for a conprehensive decision for this district has
becone evi dent.

Usual ly the cases turn on what is a luxury good and, if the
presunption is otherw se established by satisfying the statutory
requi renments, on whether the debtor was engagi ng in abusive
prepetition planning by using the credit card to purchase goods and
services or to obtain cash advances. So far all the bench rulings
have found the chall enged debts to be dischargeable. That is because
the facts in each case have been in the debtor's favor. Either the
purchased itens were not |uxury goods as viewed by the majority of
courts in the Blackburn decision or, in the case where the
presunpti on was established, the debtor rebutted it by clear and
convi nci ng evidence. (She did not contenplate filing bankruptcy when
she purchased the luxury item Rather an unrel ated set of
circunstances triggered the filing of her bankruptcy petition.)

By providing for a presunption of fraud in subparagraph (C) and
for costs and attorney fees in section 523(d), Congress tried both to
address the concern of the credit conmunity over the deliberate
m suse of credit cards by certain cardhol ders and to protect the
honest debtor frombeing intimdated into reaffirm ng an otherw se
di schargeabl e debt for fear of incurring a post petition debt for
| egal fees, thereby inpinging upon, if not emascul ating, the |onged

for fresh start. obviously, there are debtors who
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have purposely used their credit cards to purchase |uxury goods and
services and to obtain cash advances w thout any intention of
repaying the issuer. Neither the statutory framework nor the case
| aw benefits them

However, in the experience of this court, there are just as many,
if not nore, upright debtors who experienced one or nore events that
pushed their fragile financial situations into insolvency before they
realized it. In many cases, these credit card hol ders have not
devel oped a cash fl ow consci ousness--an awareness of one's current
tab and one’s present ability to pay. Meanwhile, the credit card
i ndustry in this country has been providing unsecured credit to nore
and nore people on a nuch | arger scale than ever before. The credit
card is portrayed as a one way ticket to quick power and prestige
(the "clout conplex”) in a well advertised world of materialism

Wt hout encroaching upon certain cherished rights in this
country, neither Congress nor the courts can interfere directly with
what sonme m ght view as a m sguided "pursuit of happi ness" on the
part of both the card issuer and the holder. It is for the credit
i ndustry and the educational institutions to respond. The fornmer by
reassessing the availability of easy credit and of increased credit
[imts and the latter by instilling in the future generations of
borrowers a sense of personal financial responsibility. Enphasis by

bot h upon the "gol den nean” rather than upon the
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"M das touch" might prove nore profitable for all. 3

At present, the best any bankruptcy court can aimto acconplish
is the preservation of the bal ance created by Congress. That is, the
court nmust see that the losses incurred by the credit industry (and
passed on to consuners and borrowers in general) are not enchanced by
di schargi ng debt that clearly falls within the exception created by
Congress. On the other hand, the court nust also take care that the
concern over those sane |osses is not allowed to obviate the fresh
start of any honest debtor.

CONCLUSI ON

Wherefore, for all the reasons di scussed above, the court

concl udes that:
1. Norwest has failed to establish by clear and convincing

evidence that the Stewarts' $962.33 debt is nondi schargeabl e pursuant

to 11 U S.C. section 523(a)(2)(A).

3 Per haps a vi deotape of a noderni zed version of The Way to Weal th by Benjamin
Franklin woul d have sonme educational appeal. The well known preface to Poor Richard's

Al manack contains many a verbal gemof lasting value. The following are but a few

""If you woul d be weal thy, think of saving, as well as of
getting... Beware of little expenses; "A small leak will sink
a great ship; as Poor R chard says; ... 'Buy what thou hast
no need of, and ere long thou shalt sell thy necessaries:...
"If you woul d know t he val ue of noney, go and try to borrow
sone; for he that goes a borrow ng, goes a sorrow ng; as Poor
Ri chard says; and, indeed so does he that |lends to such
peopl e, when he goes to get it again."'
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2. Norwest has failed to establish that the conplaint was
substantially justified or that special circunstances nmake an award
of attorney fees pursuant to 11 U S.C section 523(d) unjust.
3. The Stewarts are entitled to attorney fees in the anmount
of $770.00 for 7.7 hours of services.
Judgnent shall enter accordingly.

Si gned and dated this 26th day of Septenber, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



